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Revised EF October 10, 2019 

 

In 2014, President Obama directed the Federal Department of Labor (“DOL”) to update 

and modernize the overtime regulations under the Fair Labor Standards Act or “FLSA”.  

The DOL published its “Final Rule” in May of 2016, with the changes to be effective 

December 1, 2016.  This change would have greatly increased the salary threshhold for 

executive, administrative or professional (EAP) employees – their threshhold was to 

increase from $23,660 per year to $47,476.  However in late November of 2016, a 

Federal District Court in Texas blocked these changes and 2016 “Update” never went 

into effect. 

 

Under the Trump administration, the DOL rewrote the proposal, using a more moderate  

increase to the salary threshhold – from $23,660 to $35,568 annually.  This new rate is 

not expected to face opposition and will go into effect January 1, 2020. 

 

One of the reasons that many employers misclassify EAP workers is that they will be 

“exempt” from the overtime pay requirements.  Classifying employees as “non-exempt” 

or hourly would require an employee to be paid one and one-half times their “regular 

rate” of pay for any hours worked over 40 in a workweek.  However, in order to be a 

bona fide exempt EAP employee, staff must meet the applicable EAP “duties” tests and a 

“salary” test, which requires that a minimum guaranteed salary be paid to the employee 

regardless of the quantity or quality of work performed.  If an employee meets the duties 

tests and is paid the minimum required salary, they are considered “exempt” and do not 

need to be paid overtime. 

 

The old salary “test” was so low that many EAP workers were classified incorrectly – a 

review of their position generally looked at salary only, not the type of work he or she 

was performing. 

 

Under the new Rule effective 1-1-2020, the “duties” tests have not changed; only the 

salary level has been updated to a more reasonable level. 

 

 

It is the policy of the Diocese of Sioux City that all employees be classified correctly. 

Employees who are not “exempt” must be properly compensated for all overtime hours 

worked, in accordance with the FLSA.   

 

 

This update will assist in addressing common issues within the Diocese regarding 

employee classification, including:  

• Ministerial Employees 

• Teachers 

• Administrative Employees (either school or “non-school”) 
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Ministerial Employees 

The FLSA itself does not contain an explicit exemption for religious entities or religious 

positions.  However, there is a wide-spread acceptance of a “ministerial exception” 

arising from constitutional protections for the free exercise of religion.  This exception has 

come about by court opinion.  In other words, courts, including the Supreme Court as 

recently as 2012 (EEOC v. Hosanna-Tabor Evangelical Lutheran Church), have created this 

exception through “case law” under First Amendment principles.  Although employed 

clergy could often qualify for one of the EAP the “white-collar exemptions”, they are 

most often found to be excluded altogether from the overtime and minimum wage 

requirements of the FLSA under this ministerial exception.  Over the years, courts have 

found a range of other positions to be “ministerial” as well.   

Those positions include: 

• A seminarian who assisted with Mass 

• Church music/choir directors 

• Ordained and non-ordained seminary faculty 

• Directors of Faith Formation or Religious Education 

• A religious hospital’s chaplain 

The DOL has reaffirmed its position that its “religious workers” category includes not 

only clergy, but also includes directors of religious activities and education.  Since 

“religious workers” are not covered by the Fair Labor Standards Act, the overtime rules 

do not apply to such employees. Therefore, these employees may be paid on any basis 

(hourly or salaried) without having to consider overtime pay issues. 

 

Obviously, determining which positions are “religious” or “ministerial” depends on the 

specific job duties of the employee.  However, it is clear that a pastor or deacon (if a 

paid position), will fall squarely within the ministerial exception.  Please see attached 

page of job titles found within our school and parish settings and where they are 

classified under these possible exceptions. 

 

 

Teachers 

Teachers will generally fall under the “professional” category of exempt employees. 

It is important to note, however, that the “salary test” requirement does not apply to 

bona fide teachers.   

 

DOL regulations provide a detailed definition of "teacher."  According to the rules, a 

teacher “must be engaged as a teacher in the school system, or educational establishment 

or institution by which he or she is employed." The rules add that "teaching consists of 

the activities of teaching, tutoring, instructing, lecturing, and the like, in the activity of 

imparting knowledge." 

 

Teachers may include, but are not limited to: 
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• regular academic teachers; 

• teachers of kindergarten or nursery school or of gifted or disabled children; 

• teachers of skilled and semiskilled trades and occupations; 

• teachers engaged in automobile driving instruction;  

• home economics teachers; and 

• vocal or instrumental music instructors. 

 

Faculty members who are engaged as teachers but who also spend a considerable 

amount of their time in extracurricular activities such as coaching or moderators in areas 

such as drama, speech, debate or journalism are considered to be engaged in teaching. 

Such activities are recognized as part of a school´s responsibility in contributing to the 

educational development of a student.  Part-time coaches, who are required to be 

certified, also qualify under the teaching exception. 

 

DOL regulations further state that a teacher working for a school or school system that 

requires a teacher´s certificate as a condition of employment cannot be treated as an 

exempt employee without such a certificate. However, in a school or school system 

where a teacher´s certificate is not made a condition of employment, a certificate is not a 

condition for the exemption. 

 

Teachers must also meet the other requirements of the professional exemption. 

Specifically, their work must require the consistent exercise of discretion and independent 

judgment and be predominantly intellectual and varied in character (as opposed to 

routine mental, manual, mechanical or physical work). Employees with a primary duty of 

teaching are, by the very nature of that job, considered to be exercising discretion and 

judgment, and therefore, meet such requirements. 

 

An employee who is certified as a teacher but does not have teaching as his or her 

"primary duty" does not qualify for the professional teacher exemption. Also, employees 

who perform work that can be performed by employees with education and training 

below the college level would not qualify as professionals within the meaning of the 

regulations.  For example, preschool staff whose job is more like that of a daycare 

provider (caring for the physical needs of children) would not meet the requirements of 

the professional exemption.   

 

Teachers will not lose their exempt status simply because they may also engage in some 

nonexempt work such as routine duties and physical tasks that may also be performed by 

nonexempt employees.  For example, a teacher may take students on a field trip related 

to their classroom work and in connection with that trip, engage in activities such as 

driving a school bus or monitoring the students´ behavior in a restaurant.  These duties 

are an essential part of, and necessarily incidental to, duties as a teacher according to the 

DOL.  However, driving a school bus regularly each day at the beginning and end of a 

school day to pick up and deliver students would not be exempt work, the rules state. 
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Administrative Employees: Schools 

Within the exemption for Administrative Employees, there is a category for employees 

whose primary duty is “performing administrative functions directly related to academic 

instruction or training in an educational establishment (academic administrative 

employees)”. 

 

IMPORTANT NOTE:  Employees in this category must be paid either the required 

minimum salary or a salary which is at least equal to the entrance salary for teachers in 

the school by which they are employed.  

 

Such employees will include the superintendent, or other head of the system (i.e. 

President), and assistants, responsible for administration of such matters as curriculum, 

quality and methods of instructing, measuring and testing the learning potential and 

achievement of students, establishing and maintaining academic and grading standards, 

and other aspects of the teaching program. 

 

In individual schools, this will include the principal and the vice principals who are 

responsible for operating the school and academic counselors who perform work such as 

administrative school testing programs, assisting students with academic problems and 

advising students concerning degree requirements; and other employees with similar 

responsibilities.   

 

General Administrative Employees: 

Some school system positions do not qualify for the above described “academic 

administrative exemption.” These include jobs relating to the health of the students, and 

staff such as social workers, psychologists, lunchroom managers or dietitians.  In addition, 

employees who administer the school’s business functions will not qualify for the 

“academic administrative exemption.”  These positions include registrars, secretaries, 

bookkeepers and administrative assistants, personnel in human resources, stewardship / 

development directors and their administrative staff.  For these employees to be exempt, 

they must meet a different exemption.  Again, please see the attached list of positions 

and where they fall within our work settings.   

 

[Note: a health or library professional who has an advanced degree or is otherwise 

qualified due to a prolonged course of study may fall under the “professional” 

exemption, but care should be taken not to assume that such job titles are automatically 

covered by that exemption.]    

 

Non-school administrative employees, may qualify for the general Administrative 

exemption, however, to be exempt under this category the employee must be paid the 

minimum required salary and perform all of the following:   

a) office or non-manual work, which is 

b) directly related to management or general business operations of the employer or 

the employer's customers, and 



Wage & Hour (FLSA) Update – Diocese of Sioux City 

 

S:\Pastoral Manual draft 10.3.2019\157 Holy vs Salaried Employees.docx 5 | P a g e  

 

c) a primary component of which involves the exercise of independent judgment 

and discretion about 

d) matters of significance. 

 

Under this “duties test,” for example, no maintenance or janitorial workers can be 

classified as exempt since these employees are not performing “office or non-manual 

work.”  They would be entitled to overtime pay for any hours worked over 40 in a 

workweek and should be paid on an hourly basis.   

 

In order to meet the definition of the non-academic administrative exemption, the 

position not only needs to meet the revised ‘salary test’ ($684/week), but also must meet 

the above ‘duties test’, which we have discussed many times over the years.  FLSA 

exemptions are limited to employees who perform relatively high-level work.  Whether 

a particular job qualifies as exempt depends on what the employee’s actual duties are.  

Job titles or position descriptions are of limited usefulness in this determination. (An 

employee performing secretarial work is still a secretary even if he or she is called an 

"administrative assistant".)  It is the actual job tasks that must be evaluated, along with 

how the tasks of this particular job "fit" into the employer's overall operations. 

 

It is likely that most, if not all, non-academic administrative jobs within our parishes and 

some within our schools are going to be ‘non-exempt’ positions either because the 

required salary test cannot be met, or because they do not meet the “duties test.”  This 

means that overtime must be paid for hours worked beyond 40 hours per workweek.   

 

The attached “decision tree” will assist in determining the status of any administrative 

jobs in our settings.  

 

In Conclusion 

Like other employers, our parishes and schools need to carefully examine and maintain 

job descriptions and monitor actual job functions to ensure that they match.  The 

Department of Labor and the courts will continue to monitor these areas and will 

narrowly construe exemptions from minimum wage and overtime protections.  Our 

ability to articulate a clear, reasonable, and individualized basis for the manner in which 

we have categorized a job is key, especially in establishing a non-clergy ministerial or 

non-academic administrative exemption as those are the areas that are less clearly 

defined under current legal standards.    

 

Minimum wage and overtime laws should not be viewed as a burden to our ministry. 

Even though all our locations work on a tight budget, the money spent to pay teachers 

and staff is money well spent. As you know, without the commitment and sacrifice of 

these individuals, Catholic education would not be present in our society.  

 

And finally, scripture exhorts us to treat employees fairly when it states in Luke 10:7 that 

"the laborer is worthy of his hire.” 
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Ministerial Exceptions Education / Teaching Exceptions 

 

Archivist  Athletic Director (also certified teacher) 

Catechesis / Evangelization Director  Coach  
Chancellor  Counselor  
DRE   Curriculum Director/Specialist 

DRE /Youth Min  Dean  
Faith Formation Director  Librarian  
Family Programs Coordinator  Media Center Coordinator  
Globe Managing Editor  President  
Liturgist   Principal  
Liturgy / Music Director  Superintendent  
Music / Choir Director  Assistant Superintendent 

Pastoral minister  Teacher (certified)  
RCIA Director or Coordinator  Teacher - Associate (actually teaching) 

RE Coordinator  Teacher ESL (certified)  
Religion or Religious Ed teacher   
Worship Director    

Youth / Young Adult Ministry Dir    

Youth Minister    

 

 

Subject to Salary Basis & Job Duty Tests 

 

Accts Payable /Receivable Custodian / Maintenance Operations Director 

Accounting or Finance Clerk Daycare Director Parish Acctg Director 

Activities  Development Director Preschool teacher/worker 

Administrative Assistant Dietary  Receptionist 

Administrator & Assist Administrator Dietician  Registrar 

Advertising rep DON / Assistant DON Reporter - The Globe 

Assisted Living Coordinator Exec Assistant to Bishop School Nurse 

Bookkeeper / secretary Finance assistant Secretary 

Bookkeeper Finance Director Sexton 

Business Manager Gift shop manager Social Worker 

Caretaker Housekeeping / Laundry Staff Accountant 

Child care worker HR Director Stewardship Director 

Clerk  Intake worker Teacher Aide 

"CNA" or CMA Library Aide Technology Coordinator 

Cook / Hot Lunch employee LPN / RN  Therapist 

Coordinator of Marketing Marketing Director Transportation 
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       FLSA:  Administrative 
Does the employee receive a 

weekly salary of at least $684? 
 

  
Exemption 

        
 

Non-Highly Compensated 

 No  Yes         

              

Non-Exempt 
 

Does the employee primarily 
perform office or non-manual 

work? 

     

  
 

     

     
 

        

   No  Yes       

              

  
Non-Exempt 

 Is the work directly related to 
management or the general business 

operations of the employer? 

   

        

              

     No  Yes     

              

    
Non-Exempt 

 
Does the primary component of this role 

involve the exercise of independent judgement 
and discretion on matters of significance? 

       

               

        No  Yes  

               

       
Non-Exempt 

 
Exempt 

 


