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	GLOSSARY OF TRIBUNAL TERMS

ABSENCE OF FORM: Catholics are bound to follow the canonical form of marriage. Absence of form cases are documentary cases that demonstrate that a Catholic attempted marriage without proper Catholic form, and without obtaining a dispensation from form. These attempted marriages are invalid from their inception.

ACTS (ACTA): The complete record of a formal case (acts of the case), that is, documents relating to procedure and evidence.  The term is also used sometimes as a reference to the Acta Apostolica Sedis, usually in conversation but not in writing.

ADVOCATE:	A person appointed by a party and approved by the Diocesan Bishop to defend his or her point of view before the court.  Each party before the court, whether as Petitioner or Respondent has a right to an advocate. See PROCURATOR.

ANNULMENT:  Properly called a Declaration of Nullity. A determination that a particular marriage was null, that is, did not give rise to a valid, binding matrimonial bond because of the presence of some factor recognized in law as preventing a valid bond.  It should be noted that a declaration of nullity is not always the same as saying that there never was a marriage.  The union, even though declared null, can, for example, give rise to legitimate children and obligations such as child support, insuring education of children and the like.  Essentially, the declaration of nullity is a statement that by entering the previous union the person did not establish an indissoluble marriage bond which could be broken only by death.

APPEAL:	Recourse to a higher court against the sentence or some decision given in a lower court. In marriage nullity cases appeal may be taken from the Negative Decision or Affirmative Decision of the lower court.  This is mistakenly understood in marriage cases as the required review (ratification) by a higher court of the affirmative decision given by a lower court in marriage nullity cases. See SECOND INSTANCE COURT.

AUTHENTIC:  Literally means genuine or being precisely what it claims to be.  The term is usually applied to documents and means that the piece of paper corresponds with the original record.  It implies that the document being considered is in accordance with the original. Documents issued by civil authorities are usually "certified" as being authentic copies of the record of facts.  In the case of a copy of an original, the copy can be authenticated by a notary, either ecclesiastical or civil, who compares the copy with the original and certifies that the copy is an exact one.

BRIEFER PROCESS: An abbreviated formal process that is to be applied in cases in which the alleged nullity of the marriage is supported by particularly clear evidence and arguments. Use of the briefer process requires that both parties consent to the submission of the petition. The case is judged by the diocesan bishop after consultation with the case instructor and assessor. Use of this process is determined after it has been submitted to the tribunal.
CANONICAL FORM:  See FORM OF MARRIAGE.

CAPUT:  See GROUND.

CAUTIONES:  The promises that have to be given by a person prior to a mixed marriage.  Since 
                           the motu proprio Matrimonia Mixta, the Catholic is required to make the promise, 
                           and it may be either oral or written. It involves a declaration that the Catholic party 
                           will be faithful to his/her tradition and will do all in his/her power to see to the 
                           Catholic baptism and education of the children.  In privilege of the faith cases the 
                           non-Catholic party is required to make comparable promises.

CITATION: 	In general, the citation is a judicial summons apprising the respondent of the petition and calling for a written response to the petitioner’s claim. With the citation the trial is officially opened and the case becomes proper to the Tribunal before which the action was begun. 

CODE OF CANON LAW: (Usually abbreviated CIC) The body of law compiled and promulgated as universal Church law in 1917.  The term now also applies to the body of law promulgated as universal law in 1983. Seven books deal with such matters as general norms, persons in the church, things, procedures and penalties.  

COMPETENCE:  The term refers to the jurisdiction of a Tribunal whereby it possesses the power to try a particular case.  Competence designates the extent or limits of judicial activity permitted by a tribunal. It is not to be confused with the ordinary English meaning accorded to the word (i.e. expertise in a certain area) but, rather, means "legally qualified" or "qualified by law". There are special rules of competence in Marriage Nullity Cases: the tribunal of the place or contract of the marriage (c. 1672 1°) A petition may always be lodged in the tribunal of the diocese within whose territory the marriage in question took place. the tribunal of the place where either or both parties have domicile or quasi-domicile.  (c. 1672 2°) The residence must be in effect at the time of the citation.the tribunal of the place where in fact most of the proofs must be collected. (c. 1672 3°) generally speaking, this source is used only when at least two of the witnesses actually reside in the diocese. 

CONDITION:  A stipulation placed by one of the parties on the marriage consent and of such a character that its fulfillment is a necessary prerequisite for the marriage to become binding c. 1102. This is a ground for a Declaration of Nullity. 

CONSORTIUM TOTIUS VITAE CONJUGALIS:  A technical term used in theology but especially in jurisprudence to refer to the totality of married life and love that comprises the living of sacramental Christian marriage.  See the Pastoral Constitution The Church in the Modern Word, ##47-52.

CONTESTATIO OR CONTESTATIO LITIS:  See FORMULATION OF THE DOUBT. Also known as the JOINDER OF ISSUES. 

CONTRA BONUM FIDEI:  (often contracted to C.B.F.)  Literally means an intention against fidelity, that is, against the exclusiveness of the marital commitment.

CONTRA BONUM PROLIS:  (often contracted to C.B.P.)  Literally means an intention against the good of children.  It is a technical term that reflects primarily the notion of an intention at the time of entering marriage excluding the right to non-contraceptive intercourse and its natural consequences.

CONTRA BONUM SACRAMENTI:  (often contracted to C.B.S.)  Literally means an intention against permanence, that is, although the word "sacramenti" is used, the term is not intended to apply solely to marriage that might be sacramental.  Rather, it is a technical term that relates to the permanence of the marital commitment without reference to whether the marriage is a sacrament or not.  Thus, it applies with equal force to the marriage of the non-baptized.

CONVALIDATION: (also known as VALIDATION) The process by which an invalid, null, or purely civil marriage is sacramentalized so that from then on it is a valid marriage.  The ordinary method of convalidation is for the parties to exchange consent in the presence of a duly delegated priest, deacon, or authorized lay person and two witnesses. The consent exchanged in a convalidation is a new act of the will, and NOT a “renewal” or “blessing” of their prior attempted marriage.

CURATOR:    A person appointed by the tribunal who legally stands in the stead of a person who suffers from some form of diminished mental capacity such that they lack the use of reason (c. 1478). 

DECREE OF NULLITY: See SENTENCE.

DEFECT OF FORM: (also Lack of Form) Literally a defect in the canonical formalities required for a valid marriage.  Canon 1117 requests that a Catholic exchange consent in the presence of a duly delegated sacred minister and two witnesses.  The minister must ask for and receive the consent of the parties through at least some outward signs or manifestations.  If any of these elements are missing or defective the marriage is null unless the Catholic has been dispensed from the obligation of canonical form.  If it is not in the presence of a priest it is considered lack of form and may be handled in an administrative process.  If it is in the presence of a priest but some of the other elements are lacking it is considered defect of form and may be handled in the summary judicial process-if the defect can be established by certain and authentic documents.

DEFENDER OF THE BOND: (often referred to simply as the Defender).  An officer of the court, man or woman with the proper credentials, appointed by the Bishop and assigned by the Judicial Vicar to defend the bond of marriage when its validity is contested. The presence of a defender is also required in such processes as privilege of the faith and non-consummation cases. Since the defender is an officer of the court, his or her obligation is the service of the truth and not the absolute defense of the bond in all cases. See the allocution of Pius XII, October 2, 1944, 36 A.A.S. 281. The Defender proposes and clarifies everything which can be reasonably adduced in favor of the validity of the marriage in question. 

DELEGATED POWER OR JURISDICTION: Power or jurisdiction which does not belong to the one who exercises it in virtue or appointment to an office or in virtue of law but, rather, is committed to the individual by one who already has the power. For example, a parochial vicar (associate pastor), deacon or authorized lay person, officiates at a marriage in virtue of delegated power; a pastor officiates in virtue of ordinary jurisdiction.  See c. 131.

DEPOSITION: A formal verbal or written statement given under oath. It usually refers to testimony taken from principals and witnesses in marriage cases. 

DIRIMENT IMPEDIMENT: An external circumstance or characteristic regarded by the law as rendering a person incapable of a particular action, either totally or relatively, so that if the action is attempted it is null.  The term is most commonly used in reference to matrimonial impediments. At times a dispensation can be granted permitting the action in question.  See IMPEDIMENT.

DISPENSATION: A relaxation of the law in a particular case.  For validity it must be given by one who has the power to dispense or who has been delegated that power. If given by a Bishop or Vicar General, it is necessary for the validity of the dispensation that there be a legitimate and proportionate cause for granting it.

DISSOLUTION:  In the canon law on marriage, this is an action by an appropriate authority in which the bond of a valid, non-sacramental marriage is terminated. This only occurs in three canonical processes: PAULINE PRIVILEGE, PETRINE PRIVILEGE, and a NON-CONSUMMATED MARRIAGE.

DOCUMENT:  Anything printed, written, etc. relied upon to record or prove something.

DOCUMENTARY PROCESS: The ability for the tribunal to declare a marriage to be null based on documentary evidence that is not subject to contradiction or exception, and that clearly establishes the existence of an impediment or defect of legitimate form. Examples of these processes are defect of form, absence of form, and ligamen.




DUE DISCRETION:  This term refers to the exercise of the critical, evaluative faculty on the part of an individual contemplating marriage so as to be able to make a judgment as to whether or not to enter the union.  The notion of discretion includes both the idea of comprehending with reasonable clarity the obligations involved and the idea of a clear judgment on whether or not to assume them.  Within the framework of this concept, a guiding principle is that a greater degree of discretion is necessary to assume a future obligation than is necessary to form a judgment about the present.

EXPERT:	Also called a peritus. In the Tribunal context, the term usually refers to any person who, in virtue of professional training, offers specialized testimony to the Tribunal or who is called upon by the Tribunal to offer advice in the interpretation of the acts.  The term is most frequently used in reference to a psychiatrist, psychologist, MSW, or other professionally trained person who reviews the acts of a case and offers a professional opinion about the capacity of a party or the parties for marriage.  The Pope has cautioned that experts in marriage cases should have a proper Christian anthropology.  

EXTERNAL FORUM: It is the forum of proofs, the public realm of the observable, verifiable acts in which canon law generally operates and in which it can be enforced.

FAVOR OF THE FAITH:  A concept implying that either admission into the faith or preservation in it, is the basis for a particular action or privilege. The term is used to apply to the justification for a dissolution of a non-sacramental marriage "in favorem fidei."  See PRIVILEGE OF THE FAITH.

FIRST INSTANCE TRIBUNAL: The term can mean either the first level court for a particular area or the first level process of a particular case.  So, the diocesan tribunal is the First Instance Tribunal for that particular case. The First Instance Tribunal accumulates the evidence for the case, cites the respondent, cites the witnesses, and obtains experts and makes a judgment either in the affirmative or negative.

FORMAL CASE: The ordinary process to determine marriage nullity that consists of a formal trial, where, a petition is presented to the court, grounds are determined, a judge or judges are empaneled, there is the intervention of a defender of the bond, evidence and testimony is submitted, and the judge(s) make a judgment and issue a decision in the form of a formal sentence.

FORM OF MARRIAGE: The presence of a qualified minister (bishop, priest, deacon or authorized lay person) and two witnesses to a Catholic marriage ceremony. Form of marriage is required for the validity of the marriage in the Catholic Church.  (c. 1108) See DEFECT OF FORM and ABSENCE OF FORM.





FORMULATION OF THE DOUBT: Also called “Joinder of Issue” or Contestatio Litis. It is the second formal step in the formal judicial process.  In theory it refers to the hearing in which the court determines the precise issue (ground) to be settled in 	a case, that is, the issue (ground) which is to be proved.  For example, has the nullity of the Jones-Smith marriage been fully proved?  Under the revised Code it must stipulate the exact ground(s) on which the case will be decided.

FRAUD (or Deceit): As it applies to marriage, this involves the deliberate concealment of some particular fact or circumstance in order to induce matrimonial consent, in the belief that if the fact or circumstance were revealed the marriage probably would not take place (see c. 1098).

GOOD CONSCIENCE (Good Faith):  Literally means a moral judgment with which an individual is satisfied and which he or she believes to be correct after prayerful discernment. Often such a decision is made after consultation with a spiritual director or pastor.  

GROUND: 	The basis upon which a marriage case will be judged.

IMPEDIMENT:  An external circumstance or characteristic established by law as prohibiting a particular action. Some fact, state, or condition that renders a person incapable of marrying validly. (c. 1073) Although the term is most commonly found in laws concerning marriage, it may also be found in relationship to other actions, for example, the reception of Orders. See DIRIMENT IMPEDIMENT.

INCAPABILITY: the inability to enter into a valid marriage, by virtue of a lack of sufficient use of reason (c. 1095 1°), the grave lack of due discretion (c. 1095 2°), due to an inability to assume the essential obligations of marriage due to reasons of a psychic nature (c. 1095 3°), or by reason of impediment, e.g., age, prior bond, etc. 

IN FACTO:  Literally means "in fact".  In the tribunal context it generally means that section of the sentence in a case which delineates the facts of the marriage under consideration, e.g., names of the parties, dates of birth, religion, date of marriage and the like.  In the practice of some tribunals, it might be referred to as "species facti".  Some courts, including the Rota, frequently use the term "in facto" to refer to the argument section of the sentence.

IN JURE:	Literally means, “in law.” The In Jure section of a formal case sentence is the law section.

INSTRUCTION:  The process of moving a case forward to the point where it is ready for briefs or oral argumentation by the advocates and defender. One is said to "instruct" a case when one seeks depositions of witnesses, requests documents, and the submission of other forms of proof. Instruction begins at the Joinder of Issues and ends with the Decree of Instruction.


INTERNAL FORUM: The forum of conscience, the private realm of a person’s thoughts, sins, and actions that are not publicly known and confidentiality and privacy of which must be strictly respected by confessors and spiritual directors (cc. 240, 630, 983-85, 1388)

INTERNAL FORUM “SOLUTION”: The term is frequently also used to refer to an extra judicial solution of a marriage case whereby, without a declaration of nullity or dissolution of a previous bond, a person who is civilly remarried receives the sacraments of Eucharist and Penance. Used only in rare circumstances.

INVALID:  Not valid; null; ineffective; as if the action had never taken place.

INVALIDATING:  Something which makes an action invalid or null.  

JOINDER OF ISSUES (JOINING OF ISSUES):  See FORMULATION OF THE DOUBT. 

JUDGE:	An ecclesiastical office whereby a man and in some cases a woman, with the proper credentials, are empowered to preside over the gathering of evidence in controverted matters and render decisions on petitions presented to the court in accord with the rules of canon law.  

JUDICIAL VICAR: The diocesan Judicial Vicar, also known as the Officialis, is a priest appointed by the Diocesan Bishop to judge cases with ordinary power and to serve as the chief judge of the diocese. He often oversees the work of the Diocesan Marriage Tribunal. There may also be an Adjutant Judicial Vicar appointed by the Bishop to assist the Judicial Vicar. 

JURISDICTION:  See COMPETENCE.

JURISPRUDENCE:  A consistent pattern of court action in the application of law to practical situations.  It is, in effect, the reasoning a court uses in applying the law to a situation and arriving at a decision. In canon law, local diocesan tribunals generally follow the jurisprudence of the Roman Rota.

LAW:		A reasonable ordinance or command made and promulgated for the common good by the one who has charge of the society.

LIBELLUS:  Also called a petition. A formal request presented by a person to a Church court asking that a marriage be declared null or that it be dissolved.  It is usually to be in
	writing and should state, at least, the grounds on which the request is 	made, the means of proving the case (briefly expressed), and at least sufficient detail so as to be able to identify the marriage in question, e.g. at least the names of the parties to the marriage.


LICEITY:  	Lawfulness, licitness, generally used of a law whose observance is not necessary for the validity of the act.

LIGAMEN:	The diriment impediment of prior bond, that is, the existence of a valid marriage bond, which prevents entrance into a new marriage.

MARRIAGE, CLASSIFICATIONS OF:

	i)	Ratum (ratified):  A valid marriage of two baptized people which has not yet been consummated. Is presumed valid until proven otherwise.

	ii)	Ratum et consummatum:  A valid marriage of two baptized people which has been consummated.

	iii) 	Valid:  A marriage entered according to proper form by two people who are capable of marriage and who are not otherwise bound by any impediment.  Therefore, it is a marriage that conforms with Church law in all respects.

	iv)	Invalid:  A marriage that is null, i.e., not valid.  

	v)	Putative:  A marriage which is not valid, objectively speaking, but which is entered in good faith by at least one of the parties until both parties are aware of the nullity of the union.  Children born of such a union are legitimate in church law.

MIXED MARRIAGE: A marriage between a Catholic and a non-Catholic, especially a baptized non-Catholic (c. 1124). 

MONITUM: 	A monitum or warning alerts the person preparing one of the parties for a marriage to issues affecting a future marriage. These issues should be addressed in the pre-marriage preparation. Often, the judge advises counseling in problem areas that were revealed by the parties in the case. 

MORAL CERTITUDE (Moral Certainty): Certitude that excludes any founded or reasonable doubt, but which allows for the absolute possibility of the contrary. 

NATURAL MARRIAGE: A marriage between two unbaptized persons, or between a baptized person and an unbaptized person. Natural marriages are presumed valid, even though they are not sacramental marriages, and can be dissolved in certain circumstances. 

NONCONSTATARE (also NONCONSTAT):  A negative decision rendered by the tribunal because the evidence in a marriage case is not persuasive enough to move the judge(s) to render an affirmative decision for nullity. However, this does not necessarily mean that the marriage is valid. The negative decision is simply related to the evidence available at the time of the process.

NON-CONSUMMATION CASE:  This is the process conducted in cases where it is alleged that 
             	the marriage was not consummated and the Petitioner is seeking dissolution of the 
             	marriage by papal power.  

PAULINE PRIVILEGE:  A dissolution of a non-sacramental marriage in accordance with the doctrine stated by St. Paul in 1 Cor. 7.  The conditions required to invoke the Pauline Privilege are that both parties to the marriage were non-baptized when the union was entered;  one party subsequently wishes to receive baptism;  and, the other party does not or will not live peacefully with the one who is to be baptized.  The dissolution of the previous marriage is effected by the granting of permission for a subsequent marriage after having been baptized.  Permission to invoke the Pauline Privilege is granted by the Diocesan Bishop or his delegate and does not have to be obtained from Rome.

PERITUS:	See EXPERT.

PETITION:	See LIBELLUS.  In a broader sense, it can mean any formal request, written or oral, whereby one asks a decision or favor.  In the Tribunal context the term is used in the more restricted sense.

PETRINE PRIVILEGE:  See PRIVILEGE OF THE FAITH.

PETITIONER:  The one who presents a libellus or petition to a court. In marriage cases, the petitioner presents a libellus or petition to ask the tribunal to begin a process of examining whether their marriage is null.

PRELIMINARY REVIEW:  The process of review of a case to verify its completeness and readiness to proceed to internal evaluations.

PRIVILEGE OF THE FAITH: A dissolution of a non-sacramental marriage though use of the Pauline or Petrine Privilege.  These cases are frequently also called "Privilege of the Faith cases" or "Favor of the Faith cases".  The Petrine Privilege, strictly speaking, is the power under which the Pope grants dissolution of a non-sacramental marriage in "favor of the faith".  See Favor of the Faith; Petrine Privilege.

PROCURATOR: Similar to an ADVOCATE. However, a Procurator can receive process and procedures and act in the name of and do the business of a party to a case. A procurator can legally bind a party to an action. 

PROHIBITION:  See VETITUM.

PROOF:	Objective evidence which gives rise to certainty about the existence of a particular fact or to a conviction about the correctness of a particular proposition.  The term can be applied to the individual piece or pieces of evidence which gives rise to this certainty, or to the state of certainty itself.

PUBLICATION OF THE ACTS: Publication refers to the right of the parties to inspect those acts
                	of the case not already known. The right can be limited or evidence produced limited 
                          in exceptional cases. 

PUTATIVE MARRIAGE: an invalid marriage that has been celebrated in good faith by at least one of the parties, until the marriage is declared null (c. 1061 §3). The children of such marriages are considered to be legitimate.

QUASI-DOMICILE:  A stable residence in a place for over six (6) months or a residence 
                	established in a place with the intention of remaining there at least three (3) months.

RESPONDENT:  Literally means the one who responds to something.  In a marriage case, it refers to the other party to the marriage, the validity of which is being impugned by the petitioner.

ROGATORY COMMISSION:  A request by one Tribunal made to another Tribunal to obtain the
 	testimony of a party or witness who is living in the jurisdiction of the latter Tribunal.  
                	Ordinarily, the Tribunal receiving such a request will sub-delegate a priest or other 
                         Staff member of the parish within whose boundaries the witness lives to contact the 
                         individual and obtain the testimony as a delegated auditor.

ROTA, also SACRED ROMAN ROTA, also S.R. ROTA:  A court established in the Vatican and possessing world-wide jurisdiction.  Ordinarily it handles petitions in second or third instance, following a first instance decision in a lower court.  

SACRAMENTAL MARRIAGE: A marriage is sacramental when it is between two validly baptized persons. The marriage between two baptized persons is presumed valid. A sacramental marriage is indissoluble (c. 1055). 

SECOND INSTANCE TRIBUNAL:  The term can mean either the second level court for a particular area or the second level process of a particular case which is appealed from a First Instance decision. In marriage cases the Second Instance receives, evaluates, and then either confirms or overturns an appeal of an Affirmative or Negative sentence from the First Instance Tribunal.

SENTENCE: 	A definitive sentence is a legitimate and authentic pronouncement by which a judge settles a principal case that was proposed by litigants and was tried judicially. It contains the significant procedural elements, facts of the controversy, law, argument and conclusion. 

SIMULATION:  It literally means a lie.  Church law presumes that a person's outward actions or words are an accurate reflection of the person's thinking and intentions. Where, in fact, this is not the case, simulation is said to be present. This most often occurs in marriage cases where one of the parties is alleged to have had an intention against children, permanence, or fidelity. The simulation can be partial or total.

TESTIMONY:  A statement given, either orally or in writing, by one of the parties or a witness in a case about the facts under dispute in the case.  See DEPOSITION.

TRIBUNAL:	A church court established to render judgment in judicial matters pertaining to ecclesiastical law.  The ordinary church court system is competent in all matters except those pertaining to administrative acts.  At times, however, even some judicial matters are reserved to tribunals of the Holy See.
VALID:	Effective.  It refers to the situation in law of an action performed in accordance with the law and recognized as producing the effects stipulated by law.

VALIDATION: See CONVALIDATION.

VETITUM:	Literally means a prohibition, and is sometimes referred to by that name. Canon 1077 §1, of the Code gives the bishop the power to order that a marriage be delayed for a fixed period if there is a good cause and so long as the causes exists.  The prohibition does not have an invalidating effect.  Therefore, if the marriage is entered in spite of the vetitum it enjoys the presumption of c. 1060; that is, it is presumed to be valid until the contrary is proved.  It is illicit or unlawful.  A Tribunal also possesses the power to impose a vetitum as part of restrictions as those for a bishop in an administrative matter.

WARNING:   	See MONITUM. 

WITNESS:	One who is called upon to testify about a disputed matter as a means of attempting to resolve the dispute. In marriage cases in the Diocese of Birmingham at least two witnesses are cited to give testimony regarding the marriage in question. Either party may propose witnesses. 





										












										








										Revised 10/2017

11

