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WASHINGTON -- It sure seemed to be a victory for opponents of gay marriage last week when New York's highest court ruled 
that there was no constitutional right to marry, even in that very liberal state. 

But the judges settled nothing. Not for the people of New York, not for people in any other state. 

In fact, the judges' 67-page ruling reaffirmed that the question of gay marriage -- one of the most divisive issues in our politics 
today -- must be settled by the people themselves. 

When courts wade into contentious issues that divide society, they jump-start political debate more often than they resolve it. 
That's what happened after the U.S. Supreme Court ruled to end school desegregation in 1954, ruled against state bans on 
interracial marriage in 1967 and ruled to legalize abortion in 1973. 

In each case, the court's ruling framed the ensuing political debate, but the issue wasn't resolved until the people worked their will 
through the political process. Though it took years in some places, Americans eventually rallied behind the high court's affirmation 
of civil rights, and opposition to equal rights for minorities lurks now only in the darkest corners of civic life. 

Conversely, Americans didn't coalesce behind the Roe v. Wade ruling, and 33 years later, abortion still divides the country bitterly. 

So, too, today. Even if courts decide that gays have a constitutional right to marry, voters ultimately must ratify the decision -- 
either directly through the ballot box or through their elected representatives -- for society to accept it. 

The New York judge who wrote the majority decision knew it. 

"We do not predict what people will think generations from now, but we believe the present generation should have a chance to 
decide the issue through its elected representatives," New York Appeals Judge Robert S. Smith wrote. 

"We ... hope that the participants in the controversy over same sex marriage will address their arguments to the legislature; that the 
legislature will listen and decide as wisely as it can; and that those unhappy with the result -- as many undoubtedly will be -- will 
respect it as people in a democratic state should respect choices democratically made." 

Judges in Massachusetts knew it, too. The same court that legalized gay marriage there three years ago now says that the state's 
people can ban gay marriage -- if they do it by amending the state constitution. The Massachusetts legislature will take up the 
amendment Wednesday. 

"The underlying substantive law is simply changed to reflect the present intentions of the people, and that new law will be applied 
thereafter in any subsequent case or cases," the court said in its unanimous ruling. 

Advocates for and against gay marriage also know that the people will have to settle this. 

Matt Daniels, who opposes gay marriage as the president of the Alliance for Marriage, noted that voters have rejected every state 
referendum on gay marriage, even in liberal Oregon. Of gay-marriage advocates, he contended: "They have concentrated all their 
energy on the courts because they're well aware of how unpopular their agenda is. If it were popular, they would take it to the 
people." 

Joe Solmonese, the president of the Human Rights Campaign, a gay rights group, countered that courts are often out of sync with 
public opinion. But, he added, the public often has "caught up" with court decisions, such as those expanding civil rights for 
minorities. 

"We're not just taking it to the courts. Our responsibility is to try to shift public opinion," he said. 


